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R-LO-10-020 PERKINS v. DEPARTMENT OF CORRECTIONS (2012)

Discusses: Layoff options

Mr. Perkins was a Human Resources Consultant performing the duties of a training specialist for the COACH program. The COACH program was eliminated and Mr. Perkins was given notice of his layoff and his layoff options. Mr. Perkins appealed alleging that he should have been offered Corrections Specialist 3 position as a formal option. 

The Corrections Specialist 3 classification encompassed a number of DOC programs such as the former COACH program, offender grievances and hearings, roster management, and administrative segregation. The qualifications for positions allocated to Corrections Specialist 3 classification varied and were determined by each positions’ appointing authority based on a review of duties and responsibilities of the position. 

Three Corrections Specialist 3 positions were considered by DOC as possible options for Mr. Perkins. One was an Administrative Segregation Corrections Specialist and required experience in offender classification and security levels which was typical gained by progression through the DOC Classification Counselor class series. Mr. Perkins had not been a Classification Counselor and did not possess the classification experience, training, and knowledge necessary to perform the duties of the Administrative Segregation Corrections Specialist position. The remaining two positions were Grievance Coordinator positions and required a Bachelor’s degree and three years of professional experience in adult or juvenile corrections, social services or closely related field or an equivalent combination of education and experience. Mr. Perkins did not meet the educational requirement or equivalent necessary to perform the duties of a Grievance Coordinator. 

Mr. Perkins argued that DOC was required to conduct a formal job analysis to document the qualifications of the positions and to state why those qualifications were necessary. Appellant further argued that DOC should not set position requirements above those documented by the Department of Personnel in the specification for the Corrections Specialist 3 classification. 
DOC argued that the layoff was implemented appropriately and in compliance with DOC policy and the civil service rules. DOC explained that the civil service rules do not require that a formal job analysis be performed and documented and asserted that the agency performed an informal job analysis to determine the positions’ requirements and documented those requirements in the position description forms in compliance with the rules.
The Board concluded that Appellant did not possess the education, skills, abilities, or experience required for placement in one of the three Corrections Specialist 3 positions and that DOC compiled with the rules in determining the positions’ requirements. The Board commented that the civil service rules do not prohibit an agency from setting position requirements above those listed a classification specification. Rather, WAC 357-46-045 provided that agencies may establish competency and other position requirements. 
The Board cited the following: 

In Warner v. Dep’t. of Social and Health Services, R-LO-10-013 (2010), the Board concluded that the appellant should not have been offered a specific position as a layoff option because, while she had some experience in some of the competencies and possessed some of the skills required for a position, she did not have the scope or breadth of experience, skills, and knowledge required for the position in its entirety. Further, in Eliasson v. Employment Security Dep’t., PRB Case No. R-LO-05-001 (2006), the Board stated “[a]n employee can only be placed in a position if he/she meets the required competencies of the position.” See also, Hagen v. Dep’t. of General Administration, PRB Case No.  R-LO-10-004 (2010) and Blanton v. Dep’t. of Corrections, PRB Case No. R-LO-10-021 (2011). 
Appeal denied. 
R-LO-11-015 NOZAWA v. DEPARTMENT OF CORRECTIONS (2011)

Discusses: Lack of funds

Ms. Nozawa was a Graphic Designer Senior and had been employed with DOC since January 1987. Ms. Nozawa worked in the Communications Unit within the Government, Community Relations and Regulatory Compliance Division. October 1, 2009, employee Cawthon was hired for a temporary appointment as a Communications Consultant 5 during a DOC hiring freeze. The Communications Consultant 5 position was a permanent position. The appointing authority was granted an exemption to fill the position. DOC management determined that the Communications Consultant 5 position was needed to support the core function of the agency and to support the DOC Secretary’s direction that open communications regarding events occurring within DOC such as an execution, budget cuts, and amendments in the rules for interstate transfers, were critical to the agency. 
In 2010, the Governor directed across-the-board spending reductions of 6.3 percent for all general-fund state agencies which included DOC. The unit leads within the division met to identify which functions they performed that fed into the core functions of the agency and which functions could be reduced or eliminated with the least impact to the agency mission. As a result of these discussions, Ms. Nozawa’s Graphic Designer Senior position, as well as a videographer position, was eliminated and a number of vacant positions were left unfilled. 

Ms. Nozawa argued that there was no lack of funds and asserted that individuals in non-permanent positions should have been considered first in the layoff. Appellant further asserted that hiring Ms. Cawthon into a non-permanent appointment resulted in a greater expense in salary than if she had been let go and Ms. Nozawa had been retained. 

DOC argued that the agency engaged in a thoughtful process in considering which functions to eliminate without harming core services and that while graphic design was nice to have, it was not an essential or core function. DOC stated that the layoff was necessitated by the 6.3 percent budget reduction, that the layoff process and rules were followed, and that Ms. Nozawa was provided the correct formal layoff option.

The Board concluded that the 6.3 percent across-the-board reduction necessitated agency-wide layoffs including the elimination of Ms. Nozawa’s position. The Board also concluded that DOC policy and the applicable civil service rules were followed and that the appropriate layoff option was identified and offered to Ms. Nozawa. The Board commented that neither the DOC policy nor the civil service rules require that employees in non-permanent appointments be laid off before those in permanent appointments. 

The Board cited the following: 
In instituting a RIF for lack of funds, agencies have discretion to determine in good faith which positions to eliminate. Van Jepmond v. Employment Security Dep’t, PAB No. L86-15 (1988), aff’d Thurston Co. Super. Ct. No. 88-2-00274-3 (1989). The position to be eliminated and those to be retained when the budget is reduced is left to the good faith judgment of management. University of Washington v. Harris, 24 Wn.App., 228, 230, 600 P.2d 653 (1979) rev. denied 93 Wn.2d 1013 (1980). Respondent was within its right to review its existing programs and reduce staff as it deemed appropriate. Sinclair v. Dep’t of General Administration, PAB No. L93-023 (1995). 

Appeal denied. 
R-LO-11-021 BLANTON v. DEPARTMENT OF CORRECTIONS (2011)

Discusses: Layoff options

Mr. Blanton was a Human Resource Consultant 3. His position was reallocated from a Correctional Specialist 3 to an HRC3 effective June 16, 2010. In both positions, he was the training specialist responsible for the COACH on-the-job structured training program at his assigned institutions. Due to across the board budget cuts, the COACH program was eliminated and Mr. Blanton was laid off effective November 30, 2010. 
In determining layoff options for Mr. Blanton, DOC considered the information he provided as well as the position descriptions and job classifications for the positions he had previously held at DOC. DOC also considered clarifying information provided by his supervisor. While DOC recognized that Mr. Blanton had experience as a training specialist for the on-the-job training program, DOC determined that his experience did not include training on human resource-related topics and he did not have broad-based human resources experience that included at least four HR functional areas as required for the less senior HRC3 positions within his layoff unit. Mr. Blanton was offered a Correctional Specialist 3 position as his layoff option. 
In his letter of appeal, Mr. Blanton suggested irregularities in the reallocation of his position to the HRC3 classification and the updating of position descriptions for the HRCs. However, the Board determined that he provided no evidence to support his claim and that issues arising from the reallocation of his position appeared to be untimely. 
The Board cited Van Jepmond v. Employment Security Dep’t, PAB No. L86-15 (1988), aff’d Thurston Co. Super. Ct. No. 88-2-00274-3 (1989), University of Washington v. Harris, 24 Wn.App., 228, 230, 600 P.2d 653 (1979) rev. denied 93 Wn.2d 1013 (1980, and Sinclair v. Dep’t of General Administration, PAB No. L93-023 (1995) which support DOC’s right to review its existing programs and reduce staff as it deemed appropriate. The Board also cited  Warner v. Dep’t. of Social and Health Services, R-LO-10-013 (2010), and Eliasson v. Employment Security Dep’t., PRB Case No. R-LO-05-001 (2006), and referenced Hagen v. Dep’t. of General Administration, PRB Case No.  R-LO-10-004 (2010), which support its conclusion that Mr. Blanton could only be placed in a HRC3 position if he met the requirements of the position. 
The Board concluded that the process used to identify Mr. Blanton’s formal layoff option complied with the provisions of the layoff policy and applicable rules; that DOC searched within the applicable layoff unit for formal options in descending order as outlined in the rules and policy; and that Mr. Blanton lacked the experience, skills, and competencies required for the HRC3 generalist positions. The Board also concluded that the next highest level class held by Mr. Blanton was the Corrections Specialist 3 and that an appropriate layoff option was identified. 

Appeal denied. 
R-LO-10-023 HOLDER v. DEPARTMENT OF CORRECTIONS (2011)

Discusses: Layoff options and specific position requirements

Mr. Holder was a WMS Band 2 Program Manager in DOC’s Organizational Development Department. He was responsible for the COACH program, an on-the-job structured training program for new DOC staff. Due to across the board budget cuts, the program was eliminated and Mr. Holder was laid off. DOC reviewed Mr. Holder’s resume, Skills, Abilities and Experience Worksheet, and his work history including the positions he previously held, and compared those to the positions held by less senior employees. DOC identified nine WMS Band 2 positions and one WMS Band position as possible layoff options but in each case, DOC determined that Mr. Holder did not possess the required education and experience of the positions.
Mr. Holder argued that the educational degree requirements were put in place to protect the incumbents in the positions. However, the Board found that a preponderance of the credible evidence established that the degree requirements were in place well before Mr. Holder’s layoff. In their conclusions, the Board noted that DOC used a position description form that was consistent with the standard form developed by the director of the Department of Personnel and that included a section for the general qualifications. The Board determined that because qualifications are included in the position description forms, maintenance of position descriptions includes the maintenance of the general qualifications for each position and that the civil service rules did do not require the director or the Board to review or approve the qualifications an employer places on a position.
Citing Hagen v. Dept. of General Administration, Case No. R-LO-10-004 (2010), and Eliasson v. Employment Security Dept., PRB Case No. R-LO-05-001 (2006), the Board concluded that Mr. Holder can only be placed in a position if he meets the required qualifications of the position, that the qualifications were in place long before the decision was made to eliminate the COACH program and that there was no evidence to support Mr. Holder’s claim that the qualifications were put in place to protect incumbents and circumvent the layoff process. 
Appeal denied.

R-LO-10-011 DESHAZER v. DEPARTMENT OF CORRECTIONS (2011) 
Discusses: Bumping and identification of layoff options

Mr. DeShazer was a Corrections Specialist 3 and was responsible for directing the offender disciplinary hearings program at Airway Heights. Due the closure of the Pine Lodge Corrections Center for Women, he was bumped from his position by a more senior employee, Ms. Byrnes. 

To identify options for Ms. Byrnes, DOC reviewed her. The information showed that that she had some experience providing training and that she 41 months of experience as a back-up hearing officer. In determining which position to offer to Ms. Byrnes, the superintendent for Airway Heights compared her skills, experience and abilities to the requirements of the institution’s Training Manager position. She determined that while Ms. Byrnes had some experience as a trainer, she did not possess the experience required to manage and coordinate an institution-wide training plan as described in the position’s essential functions and required for the Training Manager position. The superintendent then considered whether Ms. Byrnes met the requirements for Mr. DeShazer’s position. One of the Competencies and Special Requirements of his position was “[o]ne year of administrative experience in a correctional hearing unit to include processing offenders for a hearing, scheduling hearings, recording hearings, and disposition of documents after hearings.” The superintendent determined that Ms. Byrnes met the qualifications of Mr. DeShazer’s position and that position was offered to her. Ms. Byrnes accepted the position and Mr. DeShazer was laid off. 
The superintendent reviewed the skills, experience and abilities of Mr. DeShazer in comparison to the requirements of the Training Manager position. She determined that Mr. DeShazer’s limited experience coordinating training for a two-person team did not qualify him to coordinate the wide array of training components for an entire institution consisting of 700 employees and 50 contract employees which was the focus of the Training Manager position. The superintendent concluded that Mr. DeShazer did not have the breadth and depth of experience needed to carry out the functions of the Training Manager position and manage the institution’s Training Department. Subsequently a Classification Counselor 3 position held by a less senior employee was identified as a viable option. Mr. DeShazer accepted the position and bumped the incumbent from the position. 

Mr. DeShazer argued that Ms. Byrnes was qualified for the Training Manager position and that she was not qualified for his hearing officer position. Mr. DeShazer further argued that he was qualified for the Training Manager position. Ms. DeShazer suggested that the superintendent wanted to retain the current Training Manager and therefore, declined to bump either Ms. Byrnes or him into the position. Mr. DeShazer asserted that DOC violated the WACs and agency policy in handling the layoffs by skipping over the least senior employee and bumping him from his position.

The Board found that Mr. DeShazer provided no persuasive evidence to support his claim that the superintendent wanted to retain the current Training Manager and protected that employee from being bumped. To the contrary, the superindentent expressed concern about the possibility of 100% turnover in the training department but she did not express a desire to protect the position from the bumping process. Rather, she indicated that she seriously considered the skills, abilities and experience of laid off employees to assure that they possessed the competencies needed for the position. The Board noted that if the agency had legitimate business reasons to “protect” specific positions from the bumping or layoff process, WAC 357-46-020 provided a mechanism by which this could have been accomplished. 

In its decision the Board referenced Warner v. Dep’t. of Social and Health Services, R-LO-10-013 (2010), in which they concluded that the appellant should not have been offered a specific position as a layoff option because while she had some experience in some of the competencies and possessed some of the skills required for a position but she did not have the scope or breadth of experience, skills, and knowledge required for the position in its entirety. 
The Board determined that DOC followed its layoff policy and complied with the applicable rules when it implemented the layoff that resulted in Mr. DeShazer being “bumped” from his position and being offered the Classification Counselor 3 position as his layoff option. The Board concluded that while both Ms. Byrnes and Mr. DeShazer possessed limited training experience neither possessed the scope or breadth of experience, skills, and knowledge needed for the Training Manager position and the position was not a viable layoff option for either of them. The Board further concluded that Ms. Byrnes conducted hearings and performed the functions of a hearing officer as Mr. DeShazer’s backup for 41 months, that she met the qualifications for the position, and that she appropriately bumped Appellant from the position.
Appeal denied. 

R-LO-09-021 OHLY v. DEPARTMENT OF CORRECTIONS (2011) 
Discusses: Identification of layoff options
Mr. Ohly worked as a Community Corrections field supervisor, a work release supervisor and a Community Corrections Specialist. At the time of his layoff, he was working in Kitsap County as a Washington Management Service (WMS) Band 2 work release supervisor. Kitsap County was part of DOC’s Southwest Region. DOC experienced significant budget cuts in addition to program changes which resulted in the elimination of more than 700 positions agency wide. Mr. Ohly’s position was not eliminated, but was impacted, in part, by a change in the focus of the services provided by Community Corrections which resulted in a need for fewer staff to perform the work.  The Field Administrator for the Southwest Region Community Corrections Division determined which positions would be eliminated within his area of responsibility. One of the positions he identified for elimination was a Community Corrections field supervisor in Kitsap County. This position was occupied by an employee with more seniority than Mr. Ohly. There were no vacant, funded WMS Band 2 positions in Kitsap County; therefore, Mr. Ohly’s position became the layoff option for the more senior employee and Mr. Ohly was “bumped” from the position. 

To identifying options for Mr. Ohly, DOC first looked first within Kitsap County for a vacant, funded WMS Band 2 position, but there were none. Second DOC looked within the county for a WMS Band 2 position filled by a less senior employee, but there were none. Third, DOC looked within the county for a funded Washington General Service position, which was vacant or filled by the least senior employee at the same or similar salary in a classification in which Mr. Ohly held permanent status and then for a position in the county in which Mr. Ohly held status and which was at a lower salary range. After following the layoff steps in descending order, DOC identified a Community Corrections Officer 3 position in the Washington General Service as Mr. Ohly’s formal layoff option. This position was offered to him and he accepted it. Because a formal option was found, DOC did not look further.

Mr. Ohly asserted that DOC failed to offer him a viable layoff option, that they should have offered him informal options in addition to his formal option, and that the search for options should not have been limited to Kitsap County. He also contended that the duties of a field supervisor and a work release supervisor were very different and that he had more years of experience as a supervisor and in a field office than the employee who bumped him from his position. 

In its decision the Board referenced a number of prior decisions. 
In instituting a RIF for lack of funds, agencies have discretion to determine in good faith which positions to eliminate. Van Jepmond v. Employment Security Dep’t, PAB No. L86-15 (1988), aff’d Thurston Co. Super. Ct. No. 88-2-00274-3 (1989). The position to be eliminated and those to be retained when the budget is reduced is left to the good faith judgment of management. University of Washington v. Harris, 24 Wn.App., 228, 230, 600 P.2d 653 (1979) rev. denied 93 Wn.2d 1013 (1980). Respondent was within its right to review its existing programs and reduce staff as it deemed appropriate. Sinclair v. Dep’t of General Administration, PAB No. L93-023 (1995).
The Board concluded that the employee who bumped Mr. Ohly had more seniority and that he had the experience, skills, competencies, and met the qualifications for the work release supervisor position held by Mr. Ohly. The Board further concluded that the process DOC used to identify Mr. Ohly’s formal layoff option complied with the provisions of the layoff policy and applicable rules and that neither the rules nor the policy required that informal options be offered when a formal option had been found. 
Appeal denied; request for reconsideration denied. 
R-LO-10-002  PHILLIPS v. OFFICE OF THE SECRETARY OF STATE (2010)

Discusses: Identification of layoff options
Ms. Phillips was a Library and Archival Professional 3 for the Washington Talking Book and Braille Library within the Washington State Library Division. She was the least senior Library and Archival Professional 3 in the layoff unit. Due to budget cuts, the library system completed a review of all the state libraries and identified 30 people for layoff. The goal of the layoff was to maintain direct services to customers by keeping all libraries open without reduced hours of operation. One of the people identified for layoff was a Library and Archival Professional 3 in the Public Services Division. He had more seniority than Ms. Phillips.  The people identified for layoff were given an opportunity to submit new applications to the human resources division. Human resources staff compared the more senior employee’s application to the position description, including the general qualifications, for Ms. Phillips’ position. They determined that he met the qualifications for the position and had work experience providing library services to people who use libraries in different ways. He was offered the position as his layoff option which he accepted and Ms. Phillips was bumped out of the position. Ms. Phillips was offered a part-time Library and Archival Professional 2 position as her formal option. She declined her option and was separated. 

The agency argued that it complied with its approved 2005 layoff policy and procedure which assured that the layoffs were administered without prejudice, equitably and with minimal disruption to library functions. The agency explained that seniority had long been a focus of the state system and was an important factor in layoff. The agency argued that in a layoff, permanent employees have statutory rights and that if the employee being laid off meets the qualifications of a position held by the least senior employee, then the most senior employee has the right to be placed into that position.

Ms. Phillips contended that in implementing the layoff and subsequent bumping, the agency may have complied with the letter of the law but they did not comply with the spirit of the law. Ms. Phillips argued that the library existed to provide service to the public, not to preserve the seniority of its employees and that by bumping experienced and knowledgeable employees from their positions, the agency did a disservice to the public. Ms. Phillips further argued that Respondent did not consider performance when determining bumping options and suggested that by looking only at the job qualifications for positions and not performance, the interests of the citizens who use the library were not served.
In its decision the Board referenced a number of prior decisions. 

In instituting a RIF for lack of funds, agencies have discretion to determine in good faith which positions to eliminate. Van Jepmond v. Employment Security Dep’t, PAB No. L86-15 (1988), aff’d Thurston Co. Super. Ct. No. 88-2-00274-3 (1989). The position to be eliminated and those to be retained when the budget is reduced is left to the good faith judgment of management. University of Washington v. Harris, 24 Wn.App., 228, 230, 600 P.2d 653 (1979) rev. denied 93 Wn.2d 1013 (1980). Respondent was within its right to review its existing programs and reduce staff as it deemed appropriate. Sinclair v. Dep’t of General Administration, PAB No. L93-023 (1995). 

The Board concluded that the more senior employee had experience and knowledge working with people who use libraries in a different way and that he met the qualifications for the Library and Archival Professional 3 position. The Board determined that the agency followed its layoff policy and procedures and complied with the applicable rules when it implemented the layoff that resulted in Ms. Phillips’ separation. 

Appeal denied.   
R-LO-10-001 GOLLNICK v. WASHINGTON STATE UNIVERSITY (2010) 

Discusses: Good faith reorganization and resulting layoff 

In 2007, WSU’s Wheat Breeding Program was reviewed by a team of external members of the wheat industry. The review resulted in a number of recommendations including refocusing the winter wheat program on the quality of the wheat. In July 2009, a new winter wheat breeder and Associate Professor (AP) for WSU’s Crop and Soil Sciences was hired. The AP was given broad latitude in determining the direction and structure of the program, including the staffing he believed was needed to accomplish program goals. Shortly after taking over the winter wheat program, the AP redrafted the position description for Ms. Gollnick’s Research Technician Supervisor position as well as the descriptions for other staff. Subsequently, the AP determined that he needed positions that were more advanced and that were able to develop hypotheses, gather and analyze data, draw conclusions, developed grant proposals, and conduct marker assisted selection and early generation end use quality assessment and that the program staffing should be restructured. Consequently, Ms. Gollnick’s position was abolished and she was laid off as a result of good faith reorganization. Ms. Gollnick had no layoff options. 
WSU argued that the reorganization was forthright, fair, and based on sound business reasons and external pressures and that Ms. Gollnick’s position was no longer needed. Ms. Gollnick argued that the restructuring occurred in 2009 when her position description was rewritten and that by abolishing her position six months later, an injustice was done under the illusion of a good faith reorganization. Through her questioning of witnesses, Ms. Gollnick suggested that there was an ulterior motive for the abolishment of her position.
The Board concluded that WSU followed a deliberative process to reorganize and refocus the efforts of the winter wheat program and that the restructuring of the program was a good faith reorganization. In its decision, the Board referenced a number of prior Board decisions involving layoff. 
In Talbott and Hobson v. Dep’t of Social and Health Services, PAB Case Nos. L81-2 & L81-3 (Murphy, Hrgs, Exam.)(1981), the hearings examiner found that the reorganization was effected after consideration of many factors affecting the efficiency of the overall unit, and not designed to inconvenience the two appellants whose positions were transferred as a result of the reorganization and consolidation.  

It is not the Board’s function to determine whether the reorganization proposal itself was right or wrong, but only to determine if the reorganization was done in good faith.  George v. Dep’t of Agriculture, PAB No L94-026 (1996).

In Amundsen v. Dep’t of Labor and Industries, PAB Case No. L85-1 (1985), aff’d (Thurston Co. Super. Ct. No. 85-2-02185-9 (1987), the appointing authority determined, upon the recommendation of an assistant, that to accomplish the revised goals of his administration, a position could be better used if it was reallocated to another class. The Personnel Appeals Board, predecessor to this Board, held that it is not the board’s function to probe the mental processes by which the decision was reached, or to substitute its judgment for that of the agency when there is a showing of reasonable basis for such decision. 
In Ms. Gollnick’s case as in Amundsen, the Board stated that they would not substitute their judgment for that of the employer in regard to which positions to eliminate. 

The Board concluded that there was no credible evidence of an ulterior motive for Ms. Gollnick's layoff. To the contrary, the Board found that Ms. Gollnick was a hardworking, dedicated, conscientious employee and that her work and contributions to the wheat program were appreciated. Nonetheless, the Board noted that in Van Jepmond v. Employment Security Dept., PAB No. L96-15 (1988), aff’d Thurston Co. Super. Ct. No. 88-2-00274-3 (1989), the Personnel Appeals Board determined that when a lack of funds is demonstrated, a reduction in force may be upheld even when there is a showing of the possibility of another motive, such as personal animosity, for abolishing a position. In Ms. Gollnick’s case, following the reasoning used in Van Jepmond, when a showing of a reasonable basis for reorganization is demonstrated, a layoff may be upheld even when there is a showing of the possibility of another motive for abolishing a position. 

Appeal denied.
R-LO-10-003  MASDEN v. DEPARTMENT OF PERSONNEL (2010)
Discusses: Identification of layoff options
Mr. Masden was a WMS Band 1 manager in the Assessment Unit within DOP’s Personnel Services Division. During his employment at DOP, he held no other positions. In response to budget cuts and the Governor’s shared services directive, DOP prioritized service reductions and developed a reorganization plan that would provide core services, streamline operations and implement a shared services plan. DOP eliminated a number of lines of service, including the Assessment Unit. Impacted employees were asked to provide a resume, state application, or E-recruiting profile including all relevant work experience to be used in determining the options the employee may have. Mr. Masden told HR to use the materials they had on file from when he applied for the Assessment Unit manager position. He did not provide updated information that included his work experience at DOP.

Prior to the reorganization, DOP had three WMS Band 1 positions. Mr. Masden’s position and one other WMS Band 1 position were eliminated. The remaining WMS Band 1 position was the agency’s Contracts Administrator and Mr. Masden had less seniority than the incumbent in that position. However, before Mr. Masden’s layoff became effective, the Contracts Administrator announced she was taking a position in another agency. The Contracts Administrator position became vacant the day after Mr. Masden’s layoff became effective. Even though the position was not vacant when Mr. Masden was laid off, DOP compared his information to the position description for the Contracts Administrator and determined that Mr. Masden did not meet the position’s competencies.

Mr. Masden argued that HR knew he had contract experience and was interested in the Contracts Administrator position and that they should have talked to him about his qualifications. Mr. Masden also asserted that he had property rights to continued employment with the state of Washington and that DOP inappropriately handled the layoff because they played favorites in the way they created positions and identified layoff options, that they failed to use a consistent process, and that they failed to conduct a job analysis before developing position descriptions for the new positions. 

The Board concluded that DOP complied with the applicable rules, regulations and DOP policy in implementing the layoff, including identifying layoff options for Appellant. The Board determined that the Contracts Administrator position was not available as a layoff option because the position was occupied by an employee with more seniority. The Board determined that DOP provided all affected employees, including Mr. Masden, with fair and ample opportunity to provide updated information for consideration in identifying layoff options. 
In its decision, the Board referenced Dettling v. Dept. of Social and Health Services, PRB Case No. R-LO-05-002 (2006), in which Dettling was aware that her application and resume would be used to identify layoff options and that the information she provided needed to be complete. After reviewing the information Dettling provided to the agency, the Board found that Dettling did not completely describe her duties and responsibilities prior to her employment with DSHS and that based on the minimal information she provided, the agency correctly determined that she did not meet the qualifications of the position she felt should have been offered to her as layoff option. In regard to Mr. Masden, the Board concluded that even if the Contracts Administrator position had been vacant at the time of his layoff, based on the information he provided, DOP correctly determined that he did not meet the qualifications of the position. The Board also concluded that DOP had no legal obligation to meet with Mr. Masden prior to making this determination.

Appeal denied. 
R-LO-10-004  HAGEN v. DEPARTMENT OF GENERAL ADMINISTRATION (2010)

Discusses: Layoff options to a reallocated position and required competencies 
At the time of his layoff, Mr. Hagen was employed as a Construction and Maintenance Superintendent 3 in the Facilities Division for GA. He had previously held permanent status as a Painter, Construction and Maintenance Superintendent (CMS)1, CMS2, and CMS3. He had not held status in the Maintenance Mechanic 2 class.
Due to a significant budget shortfall, GA went through a process of determining where cuts could be made to reduce operating costs without affecting the buildings and grounds maintenance work that needed to be done. As a result, several CMS positions, including Mr. Hagen’s position, as well several WMS positions, gardener positions, environmental specialist positions, and others were eliminated.  GA determined that Mr. Hagen had no layoff option to a CMS position because all but one of the incumbents had more seniority. In case where the incumbent was less senior, Mr. Hagen did not possess the license required for the position. Because GA’s Painter positions had been reallocated to the Maintenance Mechanic 2 class, GA had no Painter positions and therefore, Mr. Hagen had no option to a Painter position. 

Mr. Hagen argued that he performed the same duties that Maintenance Mechanic (MM)2 positions, formerly Painters, performed and that he possessed more than enough skills and abilities to perform in a MM2 position. Mr. Hagen contended that he should have been offered an MM2 position as a layoff option. Mr. Hagen also contended that in regard to the less senior CMS position, the licensing requirement should not have been placed on the position and that because he had more seniority than the incumbent in that position, that position should have been offered to him as a layoff option.
The Board stated that WAC 357-13-040 requires a position description for each position and that the position description must, in part, “[l]ist the required competencies as determined by the employer.” The Board noted that the rules do not require the director to review or approve the required competencies an employer places on a position. The Board found that the position description for the CMS3 position at issue in this appeal included the required competency of an ELO6 electrical license. WAC 357-46-035 requires, in part, that an employee must satisfy the competencies and other position requirements of a position before that position can be offered as a layoff option. The Board determined this was consistent with the Board’s conclusion in Eliasson v. Employment Security Dept., PRB Case No. R-LO-05-001 (2006), in which the Board stated “[a]n employee can only be placed in a position if he/she meets the required competencies of the position.”
The Board concluded that GA proved that the layoff was necessary and that Mr. Hagen had no available layoff options to a CMS3, CMS2, CMS1, Painter, or Maintenance Mechanic 2 position. The Board also concluded that GA followed the applicable layoff rules and GA policy in implementing Mr. Hagen’s layoff and in identifying his layoff options. 

Appeal denied.

R-L0-10-006  WARNER v. DEPARTMENT OF SOCIAL AND HEALTH SERVICES (2010)

Discusses: Identification of layoff options
Due to budget cuts, the Assistant Secretary for the Economic Services Administration (ESA) within DSHS, decided to eliminate the WMSTribal Program Administrator position occupied by Ms. Warner. Prior to holding the Tribal Relations Program Administrator position, Ms. Warner held permanent status within the Department of Corrections in Washington General Service (WGS) as a Classification Counselor 3, Classification Counselor 2, Community Corrections Specialist, Correctional Records Specialist, and Office Assistant 3.  Of those classifications, DSHS utilized only the Office Assistant 3 classification.

Position GW 51, WorkFirst Program Manager, was vacant at the time DSHS conducted the layoff option search for Ms. Warner and should have been one of the potential WMS options reviewed to determine whether she met the required competencies. At the time of the layoff decision, DSHS failed to consider the GW 51 position as a formal layoff option for Ms. Warner. After learning that position GW 51 was vacant, DSHS reviewed the position and determined that Ms. Warner did not meet the required competencies for the position. Ms. Warner disagreed with DSHS’s determination. 
DSHS asserted that the agency followed the rules and DSHS policy in implementing the layoff. DSHS admitted that it initially erred by not considering whether Ms. Warner met the competencies for position GW 51 but argued that the error was harmless since she did not have the required competencies for the position.
Ms. Warner argued that she possessed the required competencies for position GW 51 and that DSHS failed to make a good faith analysis of the position and her qualifications. Ms. Warner asserted that employees are rarely an exact fit to a position’s requirements, and argued that she should have been given the same chance to perform in position GW 51 as the person who was appointed to the position subsequent to her layoff. Ms. Warner argued that an employee being laid off should not be treated differently than a person newly hired by the agency.

The Board concluded that Ms. Warner did not have the breadth of experience, knowledge or skills needed to meet the competencies of position GW 51 and that DSHS did not violate WAC 357-58-465 or DSHS Administrative Policy 18.58 when it failed to offer the GW 51 position to her as a formal layoff option. The Board acknowledged that Ms. Warner had some experience in some of the competencies listed for position GW 51 and possessed some of the skills required for the position but they concluded that she did not have the scope or breadth of experience, skills, and knowledge required for the position in its entirety.

Appeal denied. 

R-LO-09-017 REED v. DEPARTMENT OF SOCIAL AND HEALTH SERVICES (2010)

Discusses: Whether the Board can exercise jurisdiction when a layoff is rescinded
Ms. Reed was employed as a Washington Management Service (WMS) Program Manager with the DSHS’s Children’s Administration, Field Operations Office in Olympia, Washington. She was given a layoff notice and a formal layoff option to bump into a Program Manager position within DSHS Children’s Administration in Olympia, Washington. The effective date of the layoff was extended and then the layoff was rescinded. Ms. Reed was then reassigned to position within the DSHS Children’s Administration office, located in Olympia. Ms. Reed received no loss in pay due to her reassignment.
DSHS filed a Motion for Summary Judgment arguing that Ms. Reed’s appeal was moot because she was never separated from service or laid off; rather, she was reassigned to a different work unit that was not beyond a reasonable commute. DSHS explained that Ms. Reed suffered no loss of pay as a result of the reassignment and asserted that because the layoff never took effect, there was no action she could appeal, no action over which the Board could exercise its jurisdiction, and no remedy that could be granted. 
Ms. Reed agreed that her salary was not changed and that she was assigned to a WMS Band 3 position.  However, she argued that scope and responsibilities of her new position remained unclear, the new position had not gone through the salary banding process, and her work assignments had been inadequate to fill her time and required a low level of skill. Ms. Reed contended that the process had an adverse impact on her, that the position was not at a level of responsibility or authority commensurate with her experience, knowledge, skills, abilities, and prior successful job assignments, and that the experience had been degrading and humiliating and impaired her ability to make meaningful contribution as an employee.
The Board concluded that Ms. Reed was not dismissed, suspended, demoted, or separated, her position was not reassigned beyond a reasonable commute, and her base salary was not reduced. Therefore, no appealable action occurred and no remedy could be granted. The Board determined that the civil service rules allow an agency to reassign a WMS employee from one position to a different position within WMS with the same salary standard and from one section or department to another section or department. 
Motion granted; appeal dismissed.
R-LO-09-014 & R-LO-09-015  ARNOLD & LARSEN v. DEPARTMENT OF SOCIAL AND HEALTH SERVICES (2009)
Discusses: Consideration of alternatives to minimize the impact of layoff

Ms. Arnold and Ms. Larsen worked in a tandem position in the Children’s Administration’s Finance and Operations Support Division of DSHS. Because of significant budget cuts, management for Children’s Administration considered and weighed alternatives to avoid or minimize layoffs including: transfers, voluntary demotion, voluntary reduced work schedule, or voluntary leave without pay. In order for alternatives to layoff to be viable options, there must be vacancies for individuals to transfer to or to voluntarily demote to, or workloads that will support someone working reduced hours or taking leave without pay.  Although DSHS considered alternatives to layoffs, management for Children’s Administration determined that the alternatives were not viable options. Ms. Arnold and Ms. Larsen were bumped from their position by a more senior employee. 
Ms. Arnold and Ms. Larsen argued that their layoffs did not comply with WAC 357-58-460 and asserted that Children’s Administration should have asked for voluntary or insisted on mandatory periods of leave without pay for all staff which would have provided an opportunity to save positions. Ms. Arnold and Ms. Larsen also argued that there was no lack of work and that because their position generated revenue they could have earned the cost of their pay and benefits through money they could have generated if they had not been laid off.  

The Board decided these cases on Respondent’s Motion for Summary Judgment. The Board found that there was no dispute of material facts and that the issue was whether DSHS’s layoff procedure complied with the requirements of WAC 357-58-460. The Board concluded that DSHS’s layoff procedure contained opportunities to avoid or minimize layoff. Therefore, the procedure complied with the requirements mandated in WAC 357-58-460. Further, as anticipated by the rule and DSHS’s procedure, DSHS management considered alternatives to minimize the impact of layoff prior to implementing the layoffs.
Motion granted; appeals denied. 
R-LO-08-001  QUIROZ v. WASHINGTON STATE UNIVERSITY (2008) 

Discusses: Notification of layoff; good faith reorganization
Mr. Quiroz was employed by WSU’s agriculture research center in Prosser as a Farmer 5. He was laid off effective January 31, 2008, due to a good faith reorganization. Management determined that an increased focus on research required the reorganization, and that a new Orchards and Vineyard Manager position was needed. Mr. Quiroz was informed of the decision by letter dated January 15, 2008. The letter was delivered to him during a meeting he attended with his appointing authority and a human resources representative. He was offered a position as a Farmer 3 in Pullman, but he declined it. After his separation, the employer discovered that a Farmer 2 position was available in Prosser and should have been offered to Mr. Quiroz. By letter dated May 16, 2008, the employer offered him the position and offered to make it retroactive to his separation date. The letter was provided to Mr. Quiroz by regular and certified mail. Mr. Quiroz declined the Farmer 2 position. 
Mr. Quiroz argued that he did not receive proper notification of his layoff and asserted that he did not receive the January 15, 2008 layoff letter. But the Board found that Mr. Quiroz’s testimony regarding this matter was inconsistent with the testimony provided by the appointing authority and the human resources representative and inconsistent with his own statement in his letter of appeal. The Board concluded that a preponderance of the credible testimony established that on January 15, 2008, Mr. Quiroz received the letter notifying him of his layoff. 

Mr. Quiroz also argued that the layoff was not based on good faith reorganization. He submitted that he was laid off for speaking out in support of a subordinate employee. The Board concluded that the reorganization was based on elevated research needs, and that a deliberative effort was followed to reorganize the staffing of the research programs to best meet the needs of the researchers and the industry and to provide a level of program management not provided previously by the Farmer 5 position. The Board also concluded that the layoff process was consistent with the applicable rules and regulations and with WSU’s layoff procedures.
Appeal denied.

R-LO-05-002  DETTLING v. DEPARTMENT OF SOCIAL AND HEALTH SERVICES (2006)

Discusses: Following policy; motive behind layoff
Ms. Dettling was a permanent Child Protective Service Program Manager within the Children’s Administration of the Department of Social and Health Services. As a result of a lack of funding and cuts in middle management mandated by the Governor, the Ms. Dettling’s position was eliminated.  

Ms. Dettling asserted that DSHS failed to comply with its written policy. WAC 357-58-465 outlines the options available to WMS employees facing layoff. According to subsection (b), those options include positions at the same salary standards as the eliminated position, unless none are available in which case the employer must consider other WMS positions with lower salary standards and/or evaluation points. In this case, DSHS included in its consideration of options, positions with salary standards that were $150 greater than the salary standard for Ms. Dettling’s position. Ms. Dettling contended that her layoff options were adversely impacted as a result. She also argued that DSHS had not employed an orderly system using standardized criteria in selecting positions for elimination and in providing layoff options. Ms. Dettling asserted that her supervisor was biased against her and acted accordingly during the layoff process.  

The Board found that DSHS showed that the layoff was necessary because of a lack of funding and a directive from the Governor. The Board determined that Ms. Dettling provided minimal information about her prior experience outside of state employment and based on the information she provided, DSHS correctly concluded that she did not meet the qualifications for certain positions. The Board did not find evidence of bias or an ulterior motive for the decision to eliminate Ms. Dettling’s position. However, it noted that when a lack of funding is demonstrated, a reduction in force (RIF) may be upheld even where the evidence does demonstrate the possibility of another motive.  Van Jepmond v. Employment Security Dept., PAB No. L96-15 (1988), aff’d Thurston Co. Super. Ct. No. 88-2-00274-3 (1989). 

Appeal denied. 

R-LO-05-001  ELIASSON v. EMPLOYMENT SECURITY DEPARTMENT (2006)

Discusses: Identification of layoff options
Ms. Eliasson appealed her layoff from her WMS position in the information services division due to lack of funds and organizational change. In spring 2005 ESD became aware of reductions in federal funding which resulted in the need for a ten percent reduction across agency programs. ESD notified Ms. Eliasson that her position was being eliminated and she was offered layoff options. Ms. Eliasson’s position was not the only position eliminated and some of the other employees had more seniority. Ms. Elliasson was offered bump options to two positions at the same WMS Band 2 salary level that were held by less senior employees. However, due to options chosen by more senior employees, her first two choices were not available. She was also offered positions as an Information Technology Specialist (ITS) 4 and an ITS 5. It was later determined that Ms. Eliasson was not qualified for the ITS 5 position she had been offered. She accepted the ITS 4 position. The Board found that the agency’s administrative error in offering Ms. Eliasson the ITS 5 position for which she was not qualified did not justify overturning the layoff or placing her in a position for which she was not qualified.  
Appeal denied.

R-LO-06-003  ARNOLD v. DEPARTMENT OF CORRECTIONS (2006) 

Discusses: Agencies’ discretion to Y-rate salaries following layoff
Ms. Arnold was laid off from her Correctional Specialist 4 position. Ms. Arnold's position was one of two positions within the Office of Correctional Operations Health Services Unit that DOC chose to eliminate to comply with the Governor's directive to reduce middle management positions. At the time of the layoff, DOC relied on WAC 357-28-135 in determining the salaries for affected employees.  Prior to implementation of this layoff, the DOC's Executive Leadership Team decided that no Y-rates, per WAC 357-28-135 (2), would be given to employees affected by layoffs. Therefore, salaries for employees who accepted lower positions as a result of a layoff were placed equal to their previous salary, if that salary was within the range for the lower position, or placed at the top step of the range for the lower position, if their previous salary was above the range of the lower position. 

A vacant Correctional Specialist 3 position was found for Ms. Arnold and she accepted this layoff option. Because her salary was higher than the top step of the Correctional Specialist 3 range, Ms. Arnold's salary was placed at the top step of the range.

At the hearing, Ms. Arnold did not refute the need for the layoff; however, she argued that DOC did not offer her all of her layoff options and that her salary should have been Y-rated. The Board found that DOC followed its policy and the applicable merit system rules and that the appropriate layoff option was identified and offered to Ms. Arnold. In addition, the Board found that the merit system rules grant employers discretion as to whether or not to set salaries higher than the maximum step of the lower level class as a result of a layoff. The Board concluded that this provision is permissive and that DOC chose not to implement this provision. The Board noted that DOC indicated the decision not to utilized the Y-rate provision was applied to all employees affected by the layoffs. The Board concluded that DOC's actions were in compliance with the merit system rules.  
Appeal denied.

R-LO-05-004  BROWN v. DEPARTMENT OF SOCIAL AND HEALTH SERVICES (2006)

Discusses: Layoff notification 
Ms. Brown was employed as a Social and Health Program Manager in Yakima County at the time of her layoff.  She had also held permanent status as a Social Worker 2 and 3, a Public Information Officer 2 and 3, and a Service Delivery Coordinator. DSHS offered Ms. Brown a Social Worker 2 position in Region 2. She disputed that she was qualified to work as a Social Worker 2 because during her prior service as a Social Worker 2 she had actually performed duties related to public information. The appointing authority agreed that Ms. Brown was not qualified for the position.

DSHS amended Ms. Brown’s layoff option accordingly and offered her a Social and Health Program Manager position at the Special Commitment Center on McNeil Island. The agency provided Ms. Brown with notice of her amended option via certified mail copied to the human resources representative and a supervisor in Region 2. Ms. Brown reported for work at the Special Commitment Center but decided after two hours that she could not work in an institutional environment. Ms. Brown submitted her resignation after returning to Yakima and using her accrued leave.

Ms. Brown later claimed that her resignation was involuntary and submitted under duress. She also claimed that the agency had acted harshly and improperly when it used certified mail to notify her of her amended option and when it copied the HR representative and the Region 2 supervisor on the letter. 
The Board concluded that the amended layoff notice had been sent in accordance with WAC 357-04-105 which requires notice to an employee by personal service, U.S. Mail or telephone facsimile with same-day mailing. The Board determined that disclosure of the amended notice to Region 2 personnel was not improper, that DSHS met its burden that Ms. Arnold was provided with the appropriate layoff option, and that her salary was set in compliance with the merit system rules.  
Appeal denied.

R-LO-06-005  JURGENSEN v. DEPARTMENT OF CORRECTIONS (2006)

Discusses: Agencies’ discretion to Y-rate salaries following layoff

Pursuant to the Governor’s directive to reduce middle management, DOC abolished Mr. Jurgensen’s position. He was provided with a formal layoff option and an informal option. He accepted his formal option. Mr. Jurgensen notified the designee of the Director of the Department of Personnel that he wished to appeal the abolishment of his position. The appeal was forwarded to the Board and in a subsequent letter, Mr. Jurgensen clarified that he was appealing DOC’s failure to Y-rate his salary.

Respondent filed a Motion to Dismiss arguing that the Board did not have jurisdiction to adjudicate Appellant’s Y-rate claim because he was not appealing a director’s review decision and that he had not followed the procedures in the WACs to bring this matter under the jurisdiction of the Board.

The Board concluded that Mr. Jurgensen’s claim was not properly before the Board because he was not appealing a director’s review decision, he had not followed the procedures necessary to allow the Board to assert jurisdiction. The Board noted that WAC 357-52-010 provides that employees may file an appeal for a violation of merit system rules “by filing written exceptions to the director’s review determination.”  A director’s review, and not an appeal to the Board, is the “initial step of the appeals process.”  (See WAC 357-49-017). 

The Board further concluded that it lacked jurisdiction to hear Mr. Jurgensen’s Y-rate claim. The Board found that the merit system rules “grant employers the discretion of whether to set salaries higher than the maximum step of a lower level class as a result of a layoff.” Arnold v. Dept. of Corrections, PRB Case No. R-LO-06-003 (2006).  See also, WAC 357-28-135(2). They also found that WAC 357-28-135 was permissive, that the WAC only referred to the employer’s salary determination policy and that the Board did not have jurisdiction to hear appeals of an agency policy. The Board noted that at the time of Mr. Jurgensen’s layoff, DOC did not have a salary determination policy, but instead relied on the merit system rules. DOC’s decision not to Y-rate the salaries of employees affected by the Governor’s directive was in compliance with the merit system rules. 

Motion granted; appeal dismissed.
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